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THE CONSTITUTIONAL COURT DECLARES UNCONSTITUTIONAL 

THE REGIONAL REGULATION OF GIPUZKOA THAT ELIMINATES THE 
EXEMPTION OF TAX ON CAPITAL TRANSFERS AND DOCUMENTED 

LEGAL ACTS IN RELATION TO THE ISLAMIC COMMUNITY   

 

          The Plenary Session of the Constitutional Court, via a unanimous decision, has 
upheld the referral on the basis of unconstitutionality lodged by the Administrative Chamber of 
the High Court of Justice of the Basque Country and, as a result, has declared unconstitutional 
and void article 4.2.d) of the Regional Regulation of the Autonomous Government of Gipuzkoa, 
Regulation 13/2012, which eliminated the exemption from payment of the Tax on Capital 
Transfers and Documented Legal Acts in relation to “the Catholic Church and churches, faiths 
and religious communities that have signed cooperation agreements with the Spanish State”. 
Magistrate Judge Santiago Martínez-Vares acted as rapporteur within the judgment. 

 
          More specifically, the judgment examines whether or not the elimination of the 

exemption from payment of the aforementioned tax in relation to the Islamic community violated 
the right to religious freedom (article 16.1 of the Spanish Constitution), as the referral on the basis 
of unconstitutionality was formulated in judicial proceedings initiated at the behest of the Muslim 
community of Elgoibar. 

 
          According to constitutional doctrine, the competence, which the Constitution 

attributes solely to the State, to safeguard the exercise of the rights and duties of citizens (article 
149.1.1 of the Spanish Constitution), takes in, with reference to religious freedom, the measures 
adopted by the State in order to “promote conditions to ensure that this fundamental right is real 
and effective”. In other words, the aforementioned right, enshrined in the Constitution, protects 
religious freedom and, at the same time, obliges the State, notwithstanding its neutrality, to 
“maintain cooperative relations with the Catholic Church and other faiths”.    

 
          In this manner, the judgment explains, the legislature is not only assigned the task 

of bringing to light these cooperation agreements, but also the duty of “facilitating the effective 
practice of religious beliefs and their acts of worship, along with citizen participation therein, via 
measures such as affording a special tax regime to churches, faiths and the communities 
representing them”. Exemption from the payment of certain taxes on the part of religious faiths is, 
therefore, a measure that the State adopts in exercise of the exclusive competence assigned to 
it via article 149.1.1 of the Spanish Constitution to ensure the exercise of rights under conditions 
of equality. 

 
          The Court reaches the conclusion that the challenged regional regulation, insofar 

as it eliminates the exemption from the Tax on Capital Transfers and Documented Legal Acts in 
relation to the assets and duties of the Islamic Commission of Spain and its member 
Communities, runs contrary to the content of the cooperation agreement signed between the 
State and the Islamic Commission of Spain. As a result, it violates the competence that, by virtue 
of article 149.1.1 of the Spanish Constitution, is assigned to the State to safeguard the exercise 
of religious freedom (article 16.1 of the Spanish Constitution) under conditions of equality. 



 
Madrid, 20 February 2018 


